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7.1

☒

Application under Southl and Land Dr ainage Ac t 1935 - Mr Kevi n Wool hous e

☐

☐

1

An application has been received from Mr Kevin Woolhouse, via Preston Russell Law, seeking
that Council exercises its powers under the Southland Land Drainage Act 1935 to require his
neighbour, Mr Logan Pullar, to undertake physical works on Mr Pullar’s property in order to
improve drainage on Mr Woolhouse’s property.

2

Mr Woolhouse owns property at 102 Talbot Road, Te Anau. Mr Pullar owns the adjoining
property to the west/south, with the parent property being 643 Kakapo Road.

3

Mr Woolhouse, via his solicitors Preston Russell Law, has alleged that Mr Pullar has undertaken
physical actions and a lack of drainage maintenance which have led to regular extensive flooding
of Mr Woolhouse’s property as water is unable to drain away to the south-west. Mr Woolhouse
considers that this is having an adverse effect on his farm productivity.

4

Mr Woolhouse had sought that the Council requires immediate remedial action from Mr Pullar to
address this situation, in accordance with the Council’s powers under Section 7 of the Southland
Land Drainage Act 1935.

5

The Southland Land Drainage Act 1935 is a local Act which is more than 80 years old which has
never been repealed.

6

The purpose of this Act is specified as “An Act to make better provision for land drainage within the
Counties of Southland and Wallace”. The empowering provisions of the Local Government Act
and associated transitionary provisions from the 1989 local government reorganisation mean
that these powers under the Southland Land Drainage Act have transferred from the former
Wallace County Council to the Southland District Council.

7

It is understood that this application follows several years of dialogue between the parties
over drainage issues, which has also involved Environment Southland.

8

Hence, rather than requiring immediate action from Mr Pullar as requested by Mr Woolhouse,
the Council responded to Mr Woolhouse to indicate that the intended course of action was to
proceed to a hearing.

9

This course of action is to enable both parties to have an opportunity to present their
respective perspectives on the matter. Mr Woolhouse eventually agreed to this course of
action and has paid the required hearing deposit.
Recommendati on

10

Mr Kevin Woolhouse owns a rural property at 102 Talbot Road, east of Te Anau Township.

11

His adjacent neighbour to the west and south is Mr Logan Pullar. The parent address for Mr
Pullar’s property is 643 Kakapo Road and the more southerly section being 700 Kakapo Road.

12

A locality plan illustrating the respective properties is attached as Attachment A.

13

Mr Woolhouse has applied, via his solicitor Preston Russell Law, for Council to exercise its
statutory powers under the Southland Land Drainage Act 1935 to require Mr Pullar to undertake
various physical works; in order to address what Mr Woolhouse considers to be adverse effects
on his property due to impediment of drainage. The actions requested to be required are outlined
specifically in the letter from Mr Woolhouse’s solicitor dated 6 December 2017 attached in
Attachment B.

14

The Southland Land Drainage Act is a relatively aged local statute, dating from 1935. As referred
to above, powers held by the former Wallace County Council in relation to this statute have
transferred to the Southland District Council via the 1989 Local Government reorganisation
transition arrangements.

15

This statute dates from the era when extensive land development work was being undertaken
throughout Southland to bring land into agricultural production, with associated drainage works.

16

In more recent years, the Southland District Council has had only very sporadic involvement
with the Southland Land Drainage Act 1935, and the author can recall no recent hearings under
this Act.

17

Generally, where the Council has been more recently involved with the Southland Land Drainage
Act, it has been via Community (former Area) Engineers, and this involvement has generally
taken the form of seeking to facilitate local/on site agreements between parties.

18

Mr Woolhouse has supplied various pieces of correspondence to support his request for Council
action. This correspondence, and Council’s responses, are attached in Attachment B to this
report.

19

As can be seen, Mr Woolhouse had initially sought that the Council takes immediate action to
require Mr Pullar to undertake immediate physical work, although the extent of this was
reasonably loosely defined. The author responded on behalf of the Council seeking further
clarification of Mr Woolhouse’s request and indicating that the Council would not immediately
take the action that he requested, but rather would propose a hearing of the matter so that both
parties could present their respective perspectives, as there are usually “two sides to the story”.

20

As can be seen, the Council correspondence also suggested that an alternative to proceeding to a
hearing on this matter could be for the parties to undertake external mediation to see whether
they could reach a private agreement.

21

Mr Woolhouse responded, seeking progression of this matter to a hearing, and since paying the
required hearing processing deposit.

22

Mr Woolhouse’s correspondence refers to history on this matter, which also involved staff of
Environment Southland.

23

To inform the consideration of Mr Woolhouse’s request, the author made contact with
Environment Southland, in order to gain a better understanding of the extent of Environment
Southland’s prior involvement.

24

Mr Gary Morgan, Senior Land Sustainability Officer at Environment Southland has indicated to
the author that this matter has had a history of several years of Environment Southland
involvement at both a staff and political level, with various suggestions made for possible
resolution by Environment Southland representatives in the interests of seeking to broker an
acceptable outcome to both parties. Mr Morgan has indicated that these attempts were not
successful.

25

The Southland District Council holds no specific in-house expertise on rural land drainage issues,
which is probably not uncommon for councils of this scale, as it is a relatively small area of
demand, as indicated above. Interestingly, there is also a Land Drainage Act 1908 which applies
at a national level, and was associated with former catchment boards. Most rural land drainage
issues are dealt with by the Catchment Management Division of Environment Southland,
although in discussions with Mr Morgan he has indicated that the Catchment Management
Division staff also generally seek to direct parties towards agreed negotiated outcomes if possible.

26

It is understood that Mr Woolhouse was directed to the Southland District Council under the
Southland Land Drainage Act 1935 after Environment Southland advised him that it had no
statutory authority to require any action from either party.

27

The Council has sought advice from Mr Morgan as technical adviser to this process as to what, if
any, proposed works may be appropriate and necessary to eliminate or mitigate the adverse
drainage effects which are of concern to Mr Woolhouse.

28

As Committee members are aware, there are very large parts of the Southland District which
have been subject to drainage interventions to direct water away from where it may naturally run
or pond.

29

Often such drains, be they above or below ground, traverse several properties and rely on the
appropriate ongoing maintenance from all the landowners who benefit from them if they are to
remain effective. Failure to adequately maintain a drain downstream can hence generate adverse
drainage effects such as extensive localised ponding on other properties which are upstream.

30

Mr Woolhouse considers that Mr Pullar has damaged the drainage network and has impeded
drainage flow, thereby generating adverse effects on Mr Woolhouse’s property. He hence seeks
that the actions as outlined in Section 3 of his letter to Council dated 6 December 2017 (see
Attachment B) be directed to be undertaken by the Council at Mr Pullar’s cost.

31

Since receiving the letter of 6 December 2017, I requested further detail of the physical extent of
works sought, and this is also included in Attachment B.

32

On-site meetings between each of the parties and Mr Morgan and the author were undertaken on
16 January 2018, as they did not desire to meet collectively. These were aimed to provide an
opportunity to view the areas addressed in Mr Woolhouse’s correspondence, and also to discuss
possible courses of action and ascertain whether there was any potential to collaboratively resolve
the matter without it needing to proceed to a formal hearing. The summary of these meetings
was as follows:
-

Mr Woolhouse considers that the key source of the issue is that a common subsurface
drain which Mr Pullar and himself collectively installed some years ago has been
damaged/blocked by Mr Pullar’s subsequent installation of an above-ground laneway on
top of the drain with a width of approximately 6 metres, and works associated with that
laneway formation. Mr Woolhouse considers that this is causing significant ponding on
his property. He hence requests that the Council requires under Section 10 of the
Southland Land Drainage Act that Mr Pullar excavates out and cleans out and repairs the
section of this drain which is under the laneway, to restore drainage flow. As the common
drain traverses under a common boundary fence which is a deer fence, this would also
need to be dismantled and subsequently reinstated to enable this repair and reinstatement
work to occur.

-

Mr Pullar considers that the drainage issues which both Mr Woolhouse and himself are
experiencing on the lower parts of their properties in this area are not to do with damage
to this common drain, and he refutes the suggestion that he has damaged this drain. Mr
Pullar considers that the historical piping of previous large above ground drains on Mr
Woolhouse’s property have redirected extensive amounts of water into this area, too
much for the relatively small subsurface drain (which is an approximately 100 mm
Novacoil style drain ) to handle.

-

Mr Pullar considers that what is required to rectify the issue is a new open drain to
convey water from this area to a larger existing open drain to the North. Mr Pullar made
an offer to contribute towards half the cost of this new drain and to have it located on his
property, as Mr Woolhouse had signalled his opposition to having open drains on his
property due to environmental concerns. Both Mr Morgan and myself have made it clear
that neither Southland District Council have any jurisdiction nor any specific issues with

Mr Woolhouse’s previous piping of his previous open drainage network on his farm, and
that this is not a matter we will be revisiting/taking any action on as part of this hearing
process
33

The day after the site visit (17 January 2018) I made contact via e-mail with Mr Woolhouse’s
solicitor and put Mr Pullar’s suggested solution to him; in order to seek to ascertain whether
there potential for an agreed collaborative solution which could avoid the need for the matter to
proceed to a hearing.

34

I was subsequently advised by Mr Woolhouse’s solicitor that Mr Woolhouse did not want to
progress this possibility and sought that the matter proceed to a hearing as soon as possible, and
still seeks that the Council requires the work previously outlined in the letter of 6 December 2017
be undertaken by Mr Pullar.

35

Mr Morgan has advised me that he had previously suggested a new common drain similar to Mr
Pullar’s suggestion when Environment Southland was involved in this matter, but it was
understood that agreement could not be reached on this at that time.

36

Mr Morgan has provided a technical report which is attached as Attachment C which outlines
his views on the matter and technical recommendations. Mr Morgan will be present at the
hearing should the Committee wish to ask further questions of him.

37

The Southland Land Drainage Act implies that drainage networks should be appropriately
maintained and that where this does not occur then the party which is not undertaking the
required actions will be directed to do so.

38

Hence, two key issues in this instance are:
-

who is causing the issue , if there is one?, and

-

what is the extent of the appropriate remedial work required, if any?

39

The onus would appear to be on Mr Woolhouse as the applicant under the Southland Land
Drainage Act to demonstrate to the Regulatory and Consents Committee that the actions which
he seeks to require to be undertaken are appropriate and necessary, and will be effective in
rectifying the issue. The Council has not expended any specific ratepayer resources on specialist
expert advice in relation to this matter. No doubt of assistance to the Committee’s deliberations
would be technical information such as the relative levels of the subsurface drain which Mr
Woolhouse alleges has been damaged and the open drain on Mr Pullar’s property; but it is
considered that the onus is on Mr Woolhouse as applicant to provide this type of technical
information to support his requested course of action. Mr Pullar, based on the site meetings,
clearly has a different view of what is required to resolve the drainage issues in this locality.

40

Both the site visit and Mr Morgan’s report are inconclusive in that regard. Hence, it is
recommended that unless there is a compelling case presented at the hearing for a Council
intervention under the Southland Land Drainage Act 1935, then the Committee does not make a
ruling and it then becomes over to the two parties to seek to negotiate a separate outcome
outside of the Southland Land Drainage Act process.

41

The Council’s powers with respect to this matter are spelt out in the Southland Land Drainage
Act, particularly Sections 5-8. Section 5 reads as follows:

42

Section 7 of the Act gives Councils the powers to constitute a “Drainage Committee” to hear the
application and outlines its powers, although this is done in reasonably generic terms.


(1) The Council may by resolution appoint from its members a Drainage Committee for the
purposes of this Act.

43

Interestingly also, Section 9 of the SLDA allows parties considered to be injuriously affected by
any actions undertaken or directed by a council to seek compensation from that council.

44

As can be seen above, Section 5(2) of the Act specifies that if a party fails to undertake the works
specified within a defined timeframe, then the Council or its contractor can enter the property
and undertake the works. In practical terms, however, this could be considerably more difficult
than this statute indicates if the relevant landowner was to oppose such access on other legal
grounds, such as safety concerns under the Health and Safety at Work Act 2015.

45

The Southland Land Drainage Act does not contain any specific appeal provisions. However,
there could be the potential for a party to seek a judicial review of Council processes to the High
Court if they felt inclined to do so as a result of the outcome of a process. A judicial review
process would normally focus on the reasonableness, or otherwise, of the decisionmaking
process followed.

46

In November 2017, the Council formally delegated authority to the Regulatory and Consents
Committee the right to hear and decide Southland Land Drainage Act 1935 matters.

47

There is no statutory requirement for the Council to seek community views in relation to this
matter.

48

In referring this matter to a hearing, the Council has sought to ensure that both parties have the
opportunity to express their views, rather than just relying on the perspective of one party to
inform its decisionmaking.

49

The applicant, Mr Woolhouse, has previously been advised that the actual and reasonable costs
of this hearing are required to be covered by him as applicant, and he has opted to proceed on
this basis.

50

If the Committee’s decision was to require remedial work to be undertaken, then it would also
need to direct who pays the costs of this remedial work and to be specific enough as to the extent
of work required.

51

There is no specific Council policy of relevance to the Committee’s consideration of this
application.

52

The key options available to the Committee in this instance are to :
-

Resolve not to require any remedial action, or

-

If it considers remedial action is required, resolve as to the extent of this and who has to
undertake the work and by when (it is possible that the Committee may consider that both
parties may be required to undertake some works to collectively address this situation, or just
one party)



If who is responsible for the issue is not
clear, limits potential exposure of the
Council and its ratepayers to what seems to
be primarily a dispute between two parties
to which there would appear to be potential
solutions available.



Would not preclude the parties from
undertaking independent mediation outside
of the Southland Land Drainage Act
process, as has been previously suggested.



May not resolve this ongoing issue in this
locality



If the appropriate remedial action is
specified and then undertaken, should
hopefully resolve an ongoing concern in this
locality



Could expose Council to legal challenge
from one or more of the parties if they
consider the Committee decision is not
appropriate.

53

This matter is not considered significant in terms of Section 76 of the Local Government Act
2002, as per Recommendation (b) above.

54

The Recommended Option is Option 1 - no action taken by the Committee on this matter. The
reason for this recommendation is that, based on the information held at the time of writing the
report, there is no conclusive information to indicate that a Council intervention is required nor
that Mr Woolhouse’s requested actions will definitely be successful in resolving the issue.
However, Recommendation (d) above has been left relatively open as there is the possibility that
additional information will be presented at the hearing that will further inform the Committee’s
decisionmaking.

55

Following the hearing of this matter, both parties will be formally advised in writing of the
Regulatory and Consents Committee’s decision with respect to this matter, within 15 working
days.
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